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Memorandum 95-46

Civil Code § 1464: Covenants That Run With The Land (Comments on
Tentative Recommendation)

Attached to this memorandum is a copy of the Commission’s tentative

recommendation to repeal Civil Code Section 1464. That section codifies the

common law First Rule in Spencer’s Case, which states that a real property

covenant concerning something not in existence does not run with the land

unless the word “assigns” is used. The law on covenants running with the land

has generally evolved beyond this rule to a less formalistic posture.

The tentative recommendation was circulated for comment over the summer.

We have received two comments on the tentative recommendation. The proposal

is applauded by Professor Susan French of UCLA Law School, who points out

that repeal is consistent with the new Restatement of Property (Servitudes).

Exhibit p. 1. The proposal is also supported by the State Bar Real Property

Section, which agrees that the statute “is outdated and that its continued

presence in the statutory scheme could cause interpretative problems because of

later enacted statutes.” Exhihit to Memorandum 95-45.

The staff recommends that the Commission approve this tentative

recommendation as a final recommendation for printing and submission to the

Legislature.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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